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It’s probably easier to adopt a human or-
phan than it is to determine whether or not you
can find one — an orphan work, that is. At least
the adoption process, although fraught with
its own uncertainties, attorneys, filings, and
lengthy processes, has a proscribed workflow
and the expectation of a predictable result. But
if you are an archivist trying to find the original
photographer from a 1940s image, or an author
trying to locate an architect from a now-defunct
firm so you can use a measured drawing, or an
author trying to locate another author without
benefit of any publisher’s trail, you may never
reach your desired result. More than likely,
driven by fear of a later infringement claim,
or the daunting task of detective work and
high research fees, you’ll give up entirely on
your quest. If you do pursue it, you’re likely
to find more questions than answers. Welcome
to copyright reform efforts.

A recent review of 2006 legislative efforts
and responses may lead you to a surprising
position on the topic of reform, and of orphan
works. With the Library of Congress Copy-
right Office’s Strategic Plan' to address issues
of technology, practice, and legislation for
access and preservation of materials, the Sec-
tion 108 Study Group, plus 2005 legislation
for orphan works, you’ll find many comments,
controversies, and opinions.

The term “orphan works” is often unclear,
even to information professionals. We know
copyrights are protected for defined terms of
time, that inclusion of a copyright notice (©)
has not been required since 1989, and that
earlier in the last century, copyrights had to
be renewed — but often, we don’t know how
to go about finding older copyright holders.
Determining copyright is not the entire issue
— in the case of “orphan works” the issue is
that the copyright holder is difficult or even
impossible to find, even after reasonable, dili-
gent, willing searches. Orphan works don’t
have metadata to help us identify and locate
authors and copyright holders. Faced with
uncertainty about ownership, many creators
who are willing to pay for permission to use
an older work often abandon their efforts.
Whether the result of futile search efforts or a
fear of using an older work without permission,
the abandonment of a new work directly affects
the public’s wealth of new works, and thus, one
of the main tenets of copyright law, which is to
“promote the progress of science and the useful
arts.”? According to the Center for the Study
of the Public Domain at Duke University’s
School of Law, the “default response of archi-
vists, libraries, film restorers, artists, scholars,
educators, publishers, and others is to drop
copyrighted work unless it is clearly in the
public domain.®* The Center estimates that
orphan works comprise the majority of the
record of 20th century culture.”™

Orphan works awareness has reached
new heights, partly due to users needing help
in locating copyright holders and increased
terms of copyright protections. The 1998
Sonny Bono Copyright Extension Term
Act (CETA) added 20 years to the term of
copyright for both new and existing works,
whether published or unpublished. For U.S.
books (only) published 1923-1963 (an era of
renewals and lapsed renewals) help arrived in
April 2007 when Stanford University released
an online searchable database initially dubbed
“The Determinator.” But in an increasingly
litigious society, fear of using a work without
proper identification and permission is a driv-
ing force. This, coupled with the lack of the
pre-1989 registration requirement that had
practical information to help both copyright
holder and user, and today’s rapidly increasing
proliferation of new works and new digital
projects, the orphan works issue has become
a serious problem.

Call for a Solution

On January 26, 2005, in response to grow-
ing sentiment about orphan works problems,
the Library of Congress Copyright Office
issued a Notice of Inquiry (NOI) soliciting
advice and comments on the problem of orphan
works [increasingly] ambiguous statuses.®
Comments were gathered over several months,
and roundtable discussions were held on the
East and West coasts. The resulting 207-page
report asks for new Section 514 limitations for
orphan works, among other things, eliminating
monetary damages if creators conducted dili-
gent and good faith searches for owners and the
owners later filed for infringements. In May,
H.R. 5439 Orphan Works Act of 2006’ was
introduced, affirming the Copyright Office’s
recommendations and limited infringement
damages.

In the call for comments, some expected
and unexpected threads emerged. Not surpris-
ingly, the introduction of the report stated that
40% of the comments simply did not identify
an instance where the copyright holder could
not be found, and others identified situations
that did not pertain to orphan works.® The
East and West coast roundtable discussions
and comments from various organizations,
however, illustrated the problems of identify-
ing copyright holders and the situations those
problems created. Research libraries claim the
amount of problem orphan works is substantial:
“five years ago Carnegie Mellon University’s
library studied a sample of about 270 items
from its holdings; librarians could not find
the owners of 22% of the works.” Similarly,
Cornell University librarians attempted to
clear copyright on 343 monographs for a digi-
tal archive project on agriculture. They spent
$50,000 and many hours of time investigating,
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and were unable to
identify 58% of the
owners.”

The Copyright
Office—Report on
Orphan Works' rec-
ognizes the severity
of the problem of or-
phan works, but the
solutions proposed
create new contro-
versies. Initially, one might assume that lower
financial penalties and immediate take-down
actions if copyright owners file claims after
the fact are reasonable, allowing at least initial
use even after diligent searches fail to reveal
copyright holders. If a copyright holder ap-
pears with an infringement claim, limitations
on damages (statutory and attorney fees, for
instance) can still provide encouragement
for the creation of new works and/or access.
The report clearly recognized the problems
of defining ‘reasonable, diligent’ searches, or
reasonable fees after the fact, noting that noth-
ing in a new provision should adversely affect
other copyright protections of the Copyright
Act, and offered that a new provision should
sunset after ten years to allow for Congress to
examine changes and new issues. The report
considered and rejected the suggestion that us-
ers pay into escrow accounts in the likelihood
of a copyright holder surfacing later and de-
manding payment, and also rejected the argu-
ment that a ‘chilling effect’ would result (situ-
ation where speech or actions are suppressed
by fear of penalties), saying that most diligent
searches for copyright holders correctly result
in null searches. Limits on financial remedies,
especially when a new transformative work is
created, especially in a non-commercial situa-
tion, were deemed reasonable.

Artists, illustrators, photographers, de-
signers, and others disagreed. Many of the
objections related to the definition and proof
of reasonable or good faith efforts to locate
them, and the multiple and exponential uses
that technologies provide. Organizations
such as the National Press Photographers
Association, Graphic Artists Guild, Stock
Artists Alliance, Picture Archive Council
of America, Illustrators Partnership of
America, the American Society of Media
Photographers, and more, posit that revisions
to relax copyright terms would be detrimental
to them, and that copyright terms are still in
effect and should not be ignored due to dif-
ficulties of another user trying (or not trying)
to locate them. Considering that their works
might be different and require different ap-
proaches is a new way to look at the landscape,
when others are attempting to redefine the
issues with broad coverage.
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Where Are We/They Now?

H.R. 5439 died in the 109th Congress,
although it was folded into H.R.6052, the
Copyright Modernization Act of 2006 in-
corporating music licensing and other issues.
With political issues looming for Americans,
it remains to be seen whether or not the orphan
works legislation will resurface or change.

Global concerns, however, continue —
Canada has announced the development of
a public domain registry, a result of Access
Copyright, The Canadian Copyright Li-
censing Agency, and Creative Commons
Canada (in partnership with Creative Com-
mons Corporation in the U.S.) And a recent
British report on intellectual property recom-
mended another look at orphan works for the
European Union.'? Since the U.S. dropped
the copyright registration requirements in
1989 to comply with the Berne Convention,
it’s unlikely that in the U.S. there will be any
return to requirements that could be construed
as inconsistent with international agreements
like Berne and WIPO.

Change, Here and Now

The consensus seems to be that we need
practical change concerning orphan works that
matches our practical actions in today’s digital
age, yet continues our principles of copyright
balance of protection and encouragement. In
arguing that since information plays a crucial
role in today’s economy, and that an easy-to-
use, efficient and competitive marketplace
tends to push prices down and reduce transac-
tion costs, Hal Varian, professor of business,
economics and information management at
UC Berkeley wants us to apply some business
models to the dilemma.”® Urging the return
of orphan works legislation with clear practi-
cal terms should be a ‘high priority,” he says.
Business models prevail for academe, as well.
Tim Robson, Deputy Director, Kelvin Smith
Library at Case Western Reserve University,
indicates when discussing future copyright
searches for collaborative works archived in
the institutional repository, Digital Case:'*
“People are so frightened now that the concept
of fair use is eroding. We have to have reason-
able compromises for this, especially since we
know that we are often dealing with multiple
authors in the research environment. Right
now, we abide by 1923 [copyright terms] but
for instances in Digital Case, we are requiring
the PI on a work to take principal responsibil-
ity to ensure that all participants are listed and
credited in metadata.”"® Thus, in theory and in
practicality, one hopes that future scholars will
not encounter orphan work problems as often
as scholars do today with print works.
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to drive it.

Whether it is the creation of business mod-
els to support discovery of copyright holders,
much like The Harry Fox Agency'® for mu-
sic, The Copyright Clearance Center'’ and
publishers for print publications, Websites for
image sharing, or the Creative Commons'®
licenses for digital works, we clearly need
to find reasonable solutions to discovery
of copyright holders. A new orphan works
section also could benefit from a look-back
provision, much like the three-year cycle in
reviewing the Digital Millennium Copyright
Act (DMCA).
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ous advancement with technologies should
just become normal to all of us. It's already
a natural part of our lives. We use what tools
we have, from printed tomes, to fiche, to
digital, to wikis, blogs, and other new things
that help us teach others. In an environment
where change is normal we’d be more agile,
faster to change, and in so doing, more truly
speak the same language as our customers,
who are less concerned than we are about new
things. If we could get to that point, we’d be
more effective teachers, and would hopefully
contribute to the changing landscape, helping

The Executive Summary Conclusions
(Report on Orphan Works) should remain
front and center, for the enrichment of the pub-
lic interest and access to works: the problem
is real, elusive to quantify and describe, and
we need a meaningful solution to the problem
as we know it today. For all the disintegrating
films, the music that might not be played, the
research that won’t occur, let the rest of us
“opt-in” on orphan works...read some more
and become conversant, and comment when
we have the next opportunity.
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